be desirable to seek the collaboration of an American expert. The expert could not be invited to be a full member of the committee because the United States was not a member of the League of Nations and was therefore not represented on the Institute's Governing Council. In any event, he went on to explain, the Institute did not have sufficient funds to pay for an American expert to attend meetings of the committee. Rabel nevertheless stressed thi importance of Llewellyn's participation in the unification project. A copy of Llewellyn's response is not among his surviving papers, but subsequent events show that he accepted Rabel's invitation.
II. -LLEWELLYN PREPARES
Among Karl Llewellyn's surviving papers is a UNIDROIT report summarizing the decisions taken by the sales committee at its first four meetings convened in various European cities between October 1930 and September 1931.4 Llewellyn's copy of the report is cluttered with marginal annotations in his handwriting. Virtually every decision is annotated with brief but sharp comments or queries, addressing everything from basic policy to questions of drafting. These comments are then summarized by Llewellyn in two other documents filed in his papers with the UNIDROIT report. One of these documents is an eight-page handwritten sunmary of the marginal notes, while the other is a nine-page report written in German, in which Llewellyn distills his comments for Rabel. 5 Examination of these documents leaves little doubt that Llewellyn thoroughly and carefully studied the sales committee's decisions through September 1931.
Llewellyn applauds several decisions with the marginal notation, " Exe (i.e., excellent) . Most of these deal with contract formation. With respect to the firm offer, the sales committee had decided that the mere statement of a time period during which the offer would remain open ("offre avec terme") bound the offeror to keep it open for this period, unless he withdrew the offer before it reached the offeree.
5.-(3) Offre avec terme
(1) L'offre, faite avec fixation d'un terme pour son acceptation, lie l'offrant jusqu'A l'expiration de ce terme. La rdvocation toutefois en est valide, si elle parvient A l'acceptant avant d'avoir requ l'offre elle-m~me ou au moment qu'il la re(oit.
(2) En cas de doute, l'acceptation doit 6tre non seulement exp~di6e, mais m~me parvenue A l'offrant avant l'expiration du terme. . Citations are to the official UNiDROIT document numbers rather than to the document numbers found in the commercially-distributed microfilm of the Harvard Law School collection.
5
These documents are filed in Llewellyn Papers, D. IX (*Uniform Sales Law'). Although the person filing the German-language report has added a cover note stating that the text is 'by an American [LI?)", there can be no doubt from its content that Llewellyn wrote the document for Rabel. As for contracting with standard terms, the sales committee had made two decisions. The first explicitly addressed "General Conditions" used by merchants, while the second adopted the rule that when two parties agree that there is a contract but do not agree on the "conditions" of the contract, the contract is deemed to be concluded without the conditions.
17.-Conditions g~nerales d'affaires.
(1) Si les deux parties appartiennent A une meme organisation, les conditions gen& rales d'affaires 6tablies par cette organisation sont en cas de doute applicables. ofperAa4ive,,tho-rty." He also endorses the committee's decision on offers that do not fix the time within which the offeree must accept. Under this provision, the offeror may withdraw the offer if he does so before the acceptance had been sent and, if not accepted or withdrawn, the offer lapses after a reasonable time for the offeree to decide.
9 Of lesser importance, but explicitly approved by Llewellyn, is the rule of interpretation that proposals made to undetermined persons are not, in the case of doubt, to be considered as offers.
10
Llewellyn is more sparing with his praise of decisions outside the area of contract formation. He approves with an "Ex' in the margin a decision that set a formula for establishing the price when the parties had contracted without an express agreement on the price to be charged.
90.-Lorsque la vente est conclue sans que le prix ait M6 pr6alablement fix6, 'acheteur est tenu de payer le prix demand6 par le vendeur, A moins que I'acheteur ne puisse d6montrer que par rapport aux prix g6nralement pratiqu6s par le vendeur, le prix demand6 est trop 6lev6.11
As he later reported to Rabel, this rule is "Nchtd ,aneraca.tL.izRechRt, a ber 4geyechnet u, nd. viee.cht C*v Amnerka, d.rcJveAe " Similarly, a decision that when a partially conforming tender is made a buyer may accept the conforming goods and reject the rest, is commended as "Import, t& goo& Pa*tta2'accept,,ce'. Our law ha beq4n.iznk" 12 With respect to a general remedy rule that would entitle a buyer to recover damages in all cases and, when there is breach of "une obligation essentielle", to avoid the contract as well as recover damages for non-performance,
3
Llewellyn writes: "Good. Subitmntia% pfvnu (perfnao ce,] . Not-~ law." He also approved enthusiastically both the content and the phrasing of a decision that allocates risk to the buyer when he takes possession if the risk had not already passed to him.
4
Llewellyn comments fayorably on the rule for the inspection or examination of goods. The committee recorded its decision on the form of "constatation" in the following language:
118.
- (77) and a review of previous decisions on the scope of the proposed draft text. On all these items, the minutes show that Llewellyn participated fully in the proceedings. 2 4 This is confirmed by the extensive annotations in Llewellyn's handwriting which appear on his copies of the texts discussed and by the three texts he drafted for the committee. 25 Llewellyn threw himself into the work of the committee. He explained relevant rules of U.S. law on issues under discussion, warned that certain proposals would be difficult to accept in the United States, successfully urged relatively minor drafting changes, and proposed corrections to the minutes. Only once -on the first afternoon -did he urge the committee to adopt a specific rule of the U.S. Uniform Sales Act. Article 8 of that Act, he suggested, appropriately gives the buyer an option to avoid the contract or to require the seller to transfer the goods when all or part of the goods have perished or deteriorated so that their character has changed.
Some flavor of the scope and nature of the committee's work can be garnered from consideration of Llewellyn's interventions. With respect to the seller's obligations, for example, Llewellyn joined Rabel in urging that time be of the essence only if the parties had agreed to an express term to this effect or if a usage of trade so provided. The committee rejected this approach and adopted a rigorous rule -a time fixed in the contract or by contract would be deemed to be of the essence -which judges could then adjust in particular cases. In the course of the debate, however, Llewellyn did persuade the committee to include a special rule deeming time to be of the essence for sales in bulk -a rule, he pointed out, that would be consistent with the usages of sellers of primary products. He was also successful when he and Rabel argued that if the buyer proposed to the seller an extension of the time for delivery, the seller should be bound by the proposed date if he did not respond as quickly as possible. The committee also approved Llewellyn's suggested addition to the buyer's general remedy when the seller fails to perform. The draft before the committee gave the buyer the option between specific performance, if this was allowed by the national law of the forum, and rescission of the contract. Llewellyn suggested that if the buyer is not entitled to specific performance or does not request it, the contract should be rescinded.
Llewellyn's success may be attributed in part to his practice of suggesting not only a policy but also specific language for the rule. His shorter suggestions are recorded in the minutes of the meeting. The first of his three written contributions set out a more elaborate revision of a text requiring the buyer to inspect the goods and to notify the seller of defects. In the course of the debate, Llewellyn undertook to draft a substitute text over the lunch break. 2 6 The text, drafted in French, is longer, more nuanced, and more systematic than the earlier text drafted by Rabel. A buyer is deemed to have accepted goods notwithstanding their nonconformity if the buyer does not "denounce" the defects in the manner and time period provided in the article. If a buyer has not inspected the goods before entering into the contract, the buyer must examine the goods and notify the seller within a reasonable period as determined by usages of trade. For defects not discoverable by that examination, the time period includes the time necessary to discover the defects and notify the seller. The notice must indicate the defects, although the buyer may give a second notice mentioning additional nonconformities. If the seller does not respond in a reasonable time, the buyer must give another notice by registered mail. The examination itself is to be preceded by a notice to the seller giving him a reasonable time to have someone present at the time of the examination. In the absence of an agreement of the parties, the examination procedures are governed by usages and the national law of the place where the buyer has the right to examine the goods. 27 Although Llewellyn worked quickly, the committee postponed discussion until its next meeting.
The committee did, however, have time to review the second of Llewellyn's written drafts, an ambitious synthesis of rules on the buyer's remedies when the seller tenders nonconforming goods. 28 For each suggested remedy for a particular kind of breach, Llewellyn identifies whether the suggested uniform remedy would require a change in the national law of the five legal systems he analyzes (English, French, German, the Scandinavian countries and the United States) and whether this change would benefit buyers or sellers. In his first item under damages, when there is a current market price for the goods, he states that a "mercantile" rule calculating damages in abstracto (i.e., market price minus contract price) would require no change in the law of England, the Scandinavian countries and the United States but would be a concession to the buyer in France and Germany. On the whole, Llewellyn's analysis requires French and German law to make more adjustments in favor of the buyer, although no legal system would be immune from significant changes. The United States, for example, would have to make concessions to sellers in the area of both damages and avoidance ("r6solution") of the contract. Instead of being strictly liable for breach of a warranty, the seller would be presumed to be at fault unless he carried the burden of showing that he was not at fault. The only concession to the U.S. buyer would be to permit him to revoke acceptance of goods upon subsequently discovering a defect.
Committee discussion of Llewellyn's synthesis took place on the afternoon of the last session he attended. Llewellyn outlined the synthesis, noting that he sought to find ways to adapt the continental law of damages to those of the Anglo-Saxon and Scandinavian legal systems. He then focused on paragraph 9, where he distinguishes the purchase for resale from the purchase for use. Under his proposed rules, the buyer for resale could only avoid the contract either if he could not resell or if the seller knew that the goods were to be resold pursuant to a specific contract and that the goods delivered would be nonconforming under that contract. The buyer for use would only be able to avoid the contract if the nonconformity seriously affected their use ("le vice gene 'utilisation d'une fa on s6rieuse"). As Llewellyn's synthesis shows, all legal systems, with the possible exception of the Scandinavian, would have to adjust. In the course of discussion, M. CAPITANT questioned whether French jurists would accept the Anglo-Saxon idea that a buyer could avoid the contract even when the seller had delivered defective goods in good faith. Debate ended on this inconclusive note, but the committee agreed to take up the subject again at its next meeting.
The committee also agreed to consider the third of Llewellyn's texts -draft rules on letters of trust 29 -at its next meeting. Letters of trust had come up in the course of the committee's review of documentary credits. By use of a letter of trust, a bank which honored its letter of credit and took up the documents of title presented by the holder had a "security interest" in the documents and on releasing them to its customer, the importer, a "security interest" in the goods. Mr Gutteridge reported that English bankers wanted to see the institution of letters of trust generalized and adapted to the needs of international credit. Llewellyn stated that in the United States letters of trust were considered to be attached to the-sale of goods. On the apparent principle that those who speak knowledgeably about an issue should be asked to write a report on the issue, the committee asked Gutteridge and Llewellyn each to prepare a draft law for its next meeting. Llewellyn's draft gives a bank which honors its letter of credit a security interest in the documents of title received and the goods they represent to secure reimbursement of payments made under the credit. The bank does not lose the security interest when it surrenders the documents to its customer if the customer gives the bank a letter of trust. As long as the goods remain identifiable as covered by the security interest and a simple notice of the trust arrangement is recorded in a public register, the security interest is effective against the customer's creditors and insolvency administrator. A buyer in ordinary course, however, takes free of the interest. Llewellyn's succinct statement of these rules is significantly less complex than the Uniform Trust Receipts Act he drafted for the U.S. Commissioners on Uniform State Laws, 30 but his UNIDROIT draft captures the essence of the institution.
These draft rules on letters of trust, together with the other two draft texts and his numerous interventions in committee discussion, are tangible evidence of Llewellyn's presence at the March 1932 meeting of the sales committee. When Llewellyn took his leave, the chairman thanked him "pour toute la contribution qu'il a apport6e aux travaux du Comit6." As Rabel reported to the Governing Council, the name of Karl Llewellyn -"professeur am6ricain qui est un sp~cialiste tr~s renomm6 en mati&e de la vente" -should be added to the list of consultants to the UNIDROIT sales committee. 
IV. -THE ROMAN EXPERIENCE AND THE REVISION OF U.S. UNIFORM SALES LAW
Promptly after the UNIDROIT study group meeting, Karl Llewellyn left Rome never to return. The following week he wrote Rabel from Leipzig:
Haben Sie nochmals herzlichen Dank fur Ihre groge Freundlichkeit vor und wahrend der Sitzung in Rom. Ich kam gleichzeitig ermudet und erfrischt zurock und m6chte Ihnen meine Anerkennung dafur aussprechen, dag Sie es mir ermoglicht haben, das europaische Kaufrecht naher kennen zu lernen. 3 2 The same day, however, he wrote a more candid letter to Dr John WOLFF, a graduate student from Germany studying in New York:
Eine Woche lang war ich in Rom mit ihm [Rabel] 34 There is some evidence in his surviving papers that Llewellyn followed the progress of the UNIDROIT text -e.g., handwritten annotations to the 1939 draft -, but his later contributions were indirect, through his Revised Uniform Sales Act as incorporated in the Uniform Commercial Code. By bringing together legal experts from different legal cultures, UNIDROIT provides a marketplace for the exchange of legal concepts and devices. Its contribution to the development of the law goes well beyond its uniform texts in ways that are not always fully appreciated. Malcolm Evans, who was constantly solicitous about the role of UNIDROIT, was well aware of this. In my conversations with him during the last year of his life, hewas particularly concerned about the Institute's educational role through its publications and library. He would have, I think, appreciated the story of Llewellyn's trip to Rome as an illustration of UNIDROIT'S indirect influence on the evolution of the law. 12. -Si 'on approuvait les propos ci-indiqu~s, la question de distinguer plus pr~cis~ment ce qui constitue une 'garantie expresse" deviendrait importante.
13. -Les concessions faites par les droits allemand et frani:ais A I'acheteur feraient rejaillir la question s'il ne fallait pas exclure la r~solution dans les cas ob I'acheteur achate pour revendre et que la marchandise soit A revendre dans ses affaires quoique des vices ne soient pas a nier.
